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Parliament has just agreed to enact 
most of the superannuation changes 
announced in the 2016 - 17 Federal 
Budget. In this edition, we outline 
the key changes.

$1.6m transfer balance cap
From 1 July 2017, a new cap will restrict the 
level of capital that can support a pension. 
This cap is intended to limit the amount 
of tax free income that a fund can earn on 
pension assets. Essential features of the 
new cap are:

 • Pension balances over the cap cannot 
remain in pension phase. The excess 
must either be moved to accumulation 
phase within the fund or be cashed out 
to the member. Where an individual 
accumulates amounts in excess of their 
transfer balance cap, the excess can be 
maintained in an accumulation account 
(where earnings are taxed at up to 15% 
and capital gains are taxed at 10% if held 
for 12 months or more).

EXAMPLE
Andrew began an account-based pension 
two years ago, with the pension currently 
valued at $2 million. The reforms mean 
that Andrew must ‘remove’ $400,000 from 
his existing pension (eg. transfer it back 
to accumulation phase). Andrew does not 
need to withdraw $400,000 from his fund to 
comply with the changes

 • Reducing the pension balance to 
comply with the new rules will also 
reduce the required annual minimum 
pension payment. 

 • The cap will not apply to transition to 
retirement income streams (TRIS). This 
is because fund earnings on assets 
supporting a TRIS will now be taxable 
from 1 July 2017. The effectiveness of 
a TRIS pension strategy will need to be 
reviewed on a case by case basis.

 • The cap is a ‘global’ limit, not a ‘per 
fund’ limit. This means that account-
based pensions an individual has across 
different superannuation funds all count 
towards their cap.

 • The cap will be tracked by a ‘ledger 
system’ maintained by the ATO. Transfers 
to and from pension phase (as reported 
by the super fund) will give rise to various 
‘debits and credits’.

 • The general pension cap will be indexed 
to the consumer price index (CPI) in 
$100,000 increments (rounded down).

 • Individuals who have fully used their 
transfer balance cap will not benefit 
from indexation. If a $1.6 million pension 
is commenced on 1 July 2017 and the 
general transfer balance cap is indexed 
to $1.7m on 1 July 2018, the member 
cannot transfer another $100,000 into 
a pension.

 • Individuals who have triggered a credit 
against their personal pension cap but 
not fully used it, can only receive a 
proportion of the indexation amount. 
Indexation will only apply to the unused 
percentage of their personal transfer 
balance cap.

 • Subsequent movements in pension 
account balances (eg. due to earnings 
volatility, regular pension drawings) 
are ignored ie. any investment growth 
does not count towards the individual’s 
pension cap nor is the cap reduced 
due to losses.

EXAMPLE
John commences a pension for $1.6 million 
on 1 August 2017. At 1 July 2020, the 
value of John’s pension has grown to 
$1.8 million due to investment earnings. 
John does not need to transfer $200,000 
out of pension phase.

Similarly, if John commenced a pension 
for $1 million and the value subsequently 
reduces to $950,000 his transfer balance 
cap is not reduced by $50,000. His cap 
balance is $1 million at all times reflecting 
the pension commencement value of 
$1 million.

 • Reversionary death benefit pensions 
paid to a beneficiary count towards 
the beneficiary’s transfer balance cap. 
(Subject to a 12 month window to allow 
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the beneficiary to adjust their affairs). 
If the reversionary pension exceeds the 
beneficiary’s transfer balance cap the 
excess must be removed. This is quite 
a shift in estate planning strategy. For 
example, previously if one spouse passed 
away a pension could be continued to the 
surviving spouse and the benefits could 
remain in the super system. However, 
under the new rules, if the survivor has 
used some or all of their new transfer 
balance cap, the ability to continue/
receive the deceased benefits in the 
form of a pension and/or retain the 
balance in the super system may be 
greatly diminished. 

 • A notional value will be calculated 
for certain defined benefit income 
streams (typically public sector super 
schemes, constitutionally protected 
pensions) and this counts towards 
the individual’s transfer balance cap. 
The notional value of lifetime pensions 
and annuities is calculated as annual 
pension x 16.

 • The value of life expectancy or market-
linked products is calculated as annual 
pension x remaining term (rounded up 
to the nearest whole number).

 • There are certain concessions for 
amounts counted towards the transfer 
balance cap for superannuation balances 
affected by fraud, bankruptcy and family 
law splits.

non-concessional contributions
From 1 July 2017, the following changes 
will apply to non-concessional contributions 
(nCCs):

 • The annual nCC cap is reduced to 
$100,000 (from $180,000).

 • The bring forward nCC cap is reduced 
to $300,000 (from $540,000).

 • Transitional rules if bring forward cap 
triggered in 2015/16 or 2016/17.

 • nCCs not permitted where total super 
balance exceeds transfer balance cap 
($1.6m).

 • Ability to trigger and make ongoing nCCs 
under bring forward rules restricted 
as total super balance approaches (or 
exceeds) transfer balance cap.

 • To be eligible to make a non-concessional 
contribution to super an individual 
must be:

 - under age 65; or

 -  Age 65 to 74 and meet a work test 
(gainfully employed for at least 40 
hours in 30 consecutive days in the 
financial year of the contribution); and

 -  Total super balance must be under the 
transfer balance cap - $1.6 million in 
2017/18 on 30 June of the previous 
financial year.

TIP 
It is important to note that there is no 
change to the non-concessional contribution 
cap for the 2016 -17 financial year. 
Therefore, the current cap of $180,000, 
or $540,000 under the bring forward rule, 
continues to apply until the end of 2016 -17. 
Members with total superannuation 
balances of $1.6m or more on 30 June 2017 
will not be able to make non-concessional 
contributions in the 2017-18 financial year 
under the new rules. Therefore 2016 -17 
may be their last opportunity to make 
non-concessional contributions depending 
on the value of their total super balance in 
the future and any bring forward triggered 
in the previous 3 years.

Concessional contributions
From 1 July 2017, the following changes 
will apply to concessional contributions 
(CCs):

 • The annual CC cap is reduced to 
$25,000 regardless of age.

 • The income threshold above which an 
additional 15% (Div 293) tax is payable 
on CCs is reduced to $250,000.

 • unused CCs can be carried forward 
over a rolling 5 year period (effective 
1 July 2018).

 • From 1 July 2017, all individuals under 
the age of 65 (and those aged 65 to 74 
who meet the work test), will be able to 
claim a tax deduction for their personal 
super contributions. The current 10% 
test is removed. This change is welcome 
news for employees, who will have 
the flexibility to make concessional 
contributions either via salary sacrifice 
(if allowed by their employer) or 

personal tax-deductible contributions. 
This flexibility could assist with end of 
year super top ups by making personal 
concessional contributions to use up 
any remaining concessional contribution 
cap, deciding how to contribute bonuses, 
annual leave and long service leave and 
contributing lump sum leave payments 
received upon termination of employment 
tax-effectively.

EXAMPLE
Ella receives a salary of $150,000 per 
annum for the 2018 financial year. Her 
employer is obligated to pay $14,250 (9.5%) 
superannuation to a fund of her choice. Ella 
could make a further personal tax deductible 
of up to $10,750 for the 2018 financial year. 

Capital gains tax relief for 
existing pensions
The capital gains tax (CgT) relief provision 
are highly detailed and complex. The ATO 
has issued a draft companion guide 
(LCG 2016/D8)  detailing how CgT relief is 
to be applied. The key points are below:

 • Transitional CgT relief is available for 
assets moved out of pension phase to 
comply with the transfer balance cap. 
The purpose of the transitional CgT 
relief is to provide tax relief to super 
funds for capital gains accumulated 
before 1 July 2017 where the gains 
would have been exempt. 

 • The relief applies to pension assets 
owned by the fund during the period 
9 november 2016 to 30 June 2017 - 
assets purchased after this time do 
not qualify.

 • The relief will ensure that CgT is only 
payable (on sale of these assets after 
1 July 2017) on capital gains accrued 
from 1 July 2017; CgT will not apply on 
capital gains accrued up to 30 June 2017. 
This means CgT will only be applied to 
gains that accrue once the asset is no 
longer supporting pension assets (or only 
partially supporting pension assets). 

 • To enable the CgT relief, the cost 
base of CgT assets that are moved or 
reapportioned from pension phase to 
accumulation phase prior to 1 July 2017 
can be reset (refer over page). 
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 • The 12 month period for the asset to be 
eligible for the 1/3 CgT discount is also 
reset. In situations where the CgT cost 
base has been reset, if the asset is sold 
within 12 months of the cost base being 
reset, the CgT discount will not apply. 
The taxable capital gain will be fully 
assessable in this situation. 

 • If CgT relief is not chosen, the original 
cost base of the assets will be carried 
beyond 1 July 2017. 

 • The tax implications of the relief 
being chosen for a pension asset that 
has increased in value are:

1. Asset solely supporting a 
pension (‘segregated asset’). 
This includes funds currently 
100% in pension mode.

CGT Relief:

 • Results in a tax exempt capital gain 
in the 2017 income year.

 • The asset’s cost is reset to its current 
market value when it ceases being 
segregated (eg. on 30 June 2017).

2. Asset supporting both pension 
and accumulation interests 
(‘unsegregated asset’).

CGT Relief:

 • Results in a capital gain in the 2017 
income year that is:

 (a)   Exempt to the extent the asset 
supports a pension; and

 (b)   Taxable to the extent it relates to 
accumulation phase benefits. The 
fund can also defer paying tax on 
the gain until it sells the asset.

 • The asset’s cost is reset to its market 
value as at 1 July 2017. sCan mE 
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Prohibition on segregating 
fund assets
From 1 July 2017 SMSFs will be prohibited 
from using the segregated assets method 
where:

 • During the year, there is at least one 
retirement phase interest in the fund 
(eg. an account based pension);

 • Just prior to the start of the year, a 
particular member of the SMSF has a 
total superannuation balance of more 
than $1.6 million; and

 • Is receiving a retirement phase income 
stream (from any fund).

The government has also announced it will 
make regulations to remove the requirement 
for SMSFs paying account based income 
streams to obtain actuarial certificates. 
At this stage no further detail has been 
provided.

Low income super tax offset
The low income super contribution has 
been abolished from 1 July 2017. From that 
date, it has been replaced by a low income 
superannuation tax offset, which essentially 
continues the same concession.

The low income superannuation tax offset 
seeks to return the tax paid on concessional 
contributions, if the individual is a low 
income earner with adjusted taxable income 
of $37,000 or less.

The low income superannuation tax offset 
provides for a government contribution 
of 15% of the first $3,333 of concessional 
contributions (up to $500) made by an 
eligible member.

Spouse contribution tax 
offset extended
The spouse contribution tax offset provides 
a tax offset of up to $540 for a contributing 

spouse where they make eligible spouse 
contributions of up to $3,000. under 
current rules the receiving spouse must 
have total income (assessable income, 
reportable fringe benefits amounts and 
reportable employer superannuation 
contributions) not exceeding $10,800 
in order for the contributing spouse to 
receive the maximum offset.

under the new rules the receiving spouse 
can have total income not exceeding 
$37,000 in order for the maximum offset 
to apply - a partial offset may apply where 
the receiving spouse has a total income of 
less than $40,000.

Example
In 2018-19, Karen has total income 
of $25,000. george makes a spouse 
contribution for Karen of $3,000.

george is entitled to a tax offset of 
$540 in his personal tax return.

Anti-detriment payment 
abolished
under the current rules, where a lump 
sum death benefit is paid to a spouse, 
former spouse, or child, the fund may 
increase the death benefit by paying 
an anti-detriment payment. under the 
changes, superannuation funds will no 
longer be able to pay anti-detriment 
payments where the deceased died on 
or after 1 July 2017. Where a member 
died prior to 1 July 2017, a fund can 
still pay an anti-detriment payment on 
or after 1 July 2017, so long as it’s paid 
prior to 1 July 2019.
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